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Comments regarding the Discussion Paper on the application of Article 82 of the EC Treaty to exclusionary abuses

Dominant Position

In the Discussion Paper, DG Competition refers to two elements that must be analysed in order for Article 82 of the EC Treaty to apply: (i) the existence of a dominant position; (ii) the abuse of that dominant position. In our opinion, the cumulative analysis of these two elements continues to be vital for the consistent and uniform application of Article 82 of the EC Treaty. Any reform which aims at focusing the application of Article 82 exclusively on the existence or not of an abuse
 should be undertaken with extreme caution. An approach based solely on the ‘effects’ of the conduct analysed, without the need to carry out an independent analysis of whether or not a dominant position exists, could have dangerous consequences, such as reduced legal certainty, by extending – at least in principle – the application of Article 82 beyond its traditional scope.

Despite the importance of carrying out a systematic analysis to determine whether or not a dominant position exists, at times the Commission seems to have reduced its assessment purely to a market share appraisal: in general, a market share of more than 50% will presuppose the existence of a dominant position, which would then lead the authorities to concentrate their efforts on investigating whether the conduct in question could be termed abusive or not. Recent Commission decisions, in particular Microsoft
, appear to suggest a determination by the Commission to analyse with greater rigour other factors which are equally critical when establishing the existence of a dominant position. In line with the trend established in the most recent decision-making practice, therefore, the Discussion Paper’s contribution to the clarification of the factors used to assess whether or not an individual or collective dominant position exists can only be welcomed.

In general, the factors invoked by DG Competition in the Discussion Paper (subsumed into three general categories: market position, barriers to entry, and buyer power) are relevant to determine whether or not a dominant position exists, and are consistent with established economic theory. However, the statement in the Discussion Paper (§ 26) that the existence of ‘higher than normal’ profits could indicate the absence of competitive pressure in the relevant market should be treated with caution. In many cases, the mere existence of above average profits cannot in itself give rise to negative presumptions about the position of a company in a given market. The existence of ‘higher than normal’ prices or profits could be the reward for the risks and innovative efforts undertaken by the company whose conduct is being analysed
; supra-competitive prices or profits could also have a dynamic effect on competition, for example by encouraging the entry of new operators, and thus may well be perfectly compatible with a market where sufficient competition existed.

The Article 82 review provides the Commission with the opportunity to confirm that, when assessing an undertaking’s potential dominant position, it will not take into account factors such as the size of the company, or its commercial diversification into markets unrelated to that (or those) where the alleged abusive conduct is said to have taken place. In our opinion, irrespective of this clarification, it is in these terms that the statement that dominance must exist in relation to a market have to be understood (§ 22).

The statement contained in the Discussion Paper that in most cases access to external sources of financing or internal financial strength do not conclusively show the existence of a dominant position (§ 40) is to be welcomed. Equally, it would be helpful if the Commission clarified that another set of factors referred to in the Discussion Paper, such as vertical integration, reputation, or the existence of a developed distribution and/or sales system, will only be indicative of the existence of a dominant position in exceptional cases, i.e. where the possible competitive advantage obtained by these means is not simply the result of the superior business vision of the company which is alleged to hold a dominant position
, and where such mechanisms cannot be replicated – even indirectly, for example through vertical agreements – by other operators present in the market.

Framework for the analysis of exclusionary abuses

With respect to objective justifications, it is to be noted that the Commission divides this defence into two different types (i) objective necessity (this includes the cases where the firm in question is responding to competition (the so-called ‘meeting competition defence’)) and (ii) ‘efficiencies’ (‘the dominant company must be able to show that the efficiencies brought about by the conduct concerned outweigh the likely negative effects on competition resulting from the conduct and therewith the likely harm to consumers that the conduct might otherwise have’).

§ 84 of the Discussion Paper sets out the conditions that must be satisfied in order for an ‘efficiencies’ defence to be successful, which are essentially those contained in Article 81(3) of the EC Treaty. The Commission is therefore effectively proposing the introduction of some sort of ‘Article 82(3)’. This new approach is clearly at odds with the case law, which has repeatedly established that Article 82 is an unconditional prohibition with no room for exemptions or exceptions.

In this area, the most important point perhaps concerns the fourth condition (‘that competition in respect of a substantial part of the products concerned is not eliminated’).We would argue that this has no place in the analysis of the abuse since to establish the latter it must already have been concluded that competition in the reference market is not effective. In addition, the introduction of the new threshold proposed (‘superdominance’) is unclear. Little guidance is given, apart from the unjustified choice of 75% market share, and this could have a negative impact on the future application of Article 81(3)(b) of the EC Treaty by national competition authorities and judges.

The Commission’s objectives are laudable, but it should try to achieve them without destroying the system of rules which have created fifty years of case law, and without causing even more damage to legal certainty in this area.

Predatory Pricing

1. General Comments
In the paragraphs concerning predatory pricing, both objective and subjective elements are referred to despite the fact that, in our view, it is not always possible for these two types of elements to co-exist. On the one hand, the Commission analyses which of the different types of costs analysed is the most appropriate to establish a threshold below which prices could be considered predatory (AAC, LAIC, etc) in a clear and commendable attempt to treat in an objective fashion the existence of a possible abuse. On the other hand, however, the importance of subjective factors is maintained and even increased, and such factors are difficult to prove, to say the least. This can be seen from two examples: a) the attempt to define the strategy or plan aimed at eliminating competition when price is between AVC and ATC (§ 112); b) the reliance by the dominant company on the ‘meeting competition defence’ (subject to a proportionality test) ‘in case the rival is asking a price lower than the dominant company’ (§ 132). In our opinion, having made the effort to establish the appropriate objective economic concept, the Commission should take a more decisive stance in favour of such an approach and strictly limit possible exceptions, thus reducing possible subjective elements.

2. Comments and particular criticisms

In the Discussion Paper, following the doctrine laid down in AKZO, the general rule laid down is that any price above ATC should not be considered as predatory. However, one exception is given: in cases where a dominant firm has advantages that are ‘non-replicable’ by others and where there are significant economies of scale, in the period immediately after the entry of a competitor, ‘the dominant company could prevent entry or eliminate entrants by pricing temporarily below the ATC of the entrant while staying above its own ATC’ if a clear strategy of eliminating competition is shown. We take the view that the special obligations placed on dominant undertakings should not go this far.

The Commission is right to take AAC as the main threshold when considering predatory pricing. However, this concept needs to be more precisely defined. It must be specified that AAC include variable and fixed costs, provided that the latter are not sunk costs.

Further, the Commission deems it advisable that AAC be substituted by LAIC in particular markets, and considers them to be practically equivalent in certain cases. From our point of view, while LAIC are an incremental cost, AAC are more decremental: AAC are the cost that the company would avoid if it were to abandon that particular market. From a conceptual point of view, the difference is extremely important. In our view, the most appropriate cost approach is, in all cases, the decremental cost or AAC, although it is true that the time factor must be taken into account in markets with significant fixed costs, as will be seen below.

The time period (reference period) for examining the conduct is that in which the alleged predatory price is maintained or it is reasonably expected to be maintained. The Discussion Paper should have been clearer on this point. It seems clear that the longer the time period being considered, the higher the AAC will be, since it will be considered to include certain costs that, in shorter periods, would be treated as sunk costs. Take, for example, the lease of buildings or the renewal of machinery, which would be much more likely to form part of AAC if the period in question is a year or more, because in that time the lease may have been renewed or new machinery bought in order to expand the capacity of the business, thus making them avoidable costs in the long term. Therefore, the longer the period in question, the higher the AAC will be. As a result, it will be easier for the ‘victim’ to show that the price is below AAC. On the other hand, however, it is more difficult to prove that the conduct has persisted over a longer period of time.

The objective of the above is to understand better the only reference made in the Discussion Paper to this fundamental problem: ‘if the dominant company, for instance, had to expand capacity in order to be able to predate, then also fixed or sunk investments made for this extra capacity will have to be taken into account’ (§ 108). The time factor, not taken into account by the Commission, is useful for our analysis. We maintain that sunk costs should never be included in AAC; the point here is that the costs which the Commission is probably referring to in this paragraph (the lease of premises or purchase of machinery) are not sunk costs but ‘avoidable costs’, if the time period in question is long and covers the moment when the decision is taken whether or not to renew the lease, purchase new machinery, and so on.

In this case, fraudulent behaviour by the dominant undertaking must be avoided, consisting, for example, in deliberately increasing prices only at the time that these items are acquired or renewed, in order to avoid the long period of conduct being considered predatory. This example would clearly qualify as a ‘plan or strategy’ to eliminate competition. This plan or strategy criteria, in line with our comments above, must be used sparingly, so that arbitrary or excessively subjective interpretations are avoided.

Finally, we consider that the Discussion Paper should have made some reference to the practice known as ‘cost signalling’
. To the extent that the dominant firm is better informed about the costs and other conditions present in the market, this can decisively influence its competitors’ expectations. Thus, by fixing low prices, the dominant company may prevent potential competitors from entering the market, or cause actual competitors to leave, because they are led to believe that such low prices also reflect low costs, and are thus dissuaded from entering or remaining in the market in question. Nevertheless, it is fair to say that the connection between markets and reputation can mitigate the effects of cost signalling.

Rebates and Single Branding

General Comments

The European Commission has correctly opted for an economic approach with respect to single branding obligations and rebates applied by undertakings in a dominant position, ruling out the existence of abusive conduct per se and limiting the application of Article 82 to those situations where there are restrictive effects on actual or potential competition. However, the Commission’s economic approach needs to be accompanied by clear rules that allow dominant undertakings to predict the legality of their conduct.

The difficulty of determining when a series of rebates is legal because it is the result of competition on the merits or when it is illegal because it involves certain restrictive effects can lead to paralysis in the market where the dominant undertaking operates and to practices that are not governed by the search for efficiency being put into place. The difficulties encountered by dominant firms in applying, for example, individualised rebates will result in such firms deciding to use their market power and, for example, not offering better prices to clients with greater buyer power. As a result, this paralysis could result in the application of much higher prices than if the dominant undertaking had been able to compete freely and, ultimately, in its market share being lost to less efficient firms which are not subject to the same limitations and can apply their loyalty rebates.

The Discussion Paper is unduly negative in its treatment of rebates. The Commission refers on various occasions to the negative or restrictive effects to which single branding obligations or rebates may give rise, whereas only once does it mention their positive effects, namely as a possible defence in cases where it considers that foreclosure in the market in question exists. In fact, despite the Commission’s efforts to avoid labelling certain conducts as abusive per se, it ends up establishing certain presumptions of illegality. However, the Commission overlooks the fact that unlike the situation with single branding, at the very least rebates involve lower prices being applied, which normally is something that should be welcomed, since it benefits consumers. In fact, on many occasions it is the clients themselves that, using their buyer power, force suppliers to give rebates.

It must be taken into account that most undertakings use single branding obligations and rebates on a regular basis. Firms are permanently having to take decisions regarding these matters and, therefore, they cannot be judged with the same severity as with respect to other one-off practices – which, in general, are more carefully considered – such as concentrations or certain agreements.

We agree with the Commission’s general approach in the Discussion Paper as regards the treatment of single branding. The Commission also appears to have moved towards a less dogmatic – and less per se – approach towards non-predatory discounts by dominant undertakings than earlier (see Case Michelin II). There are, however, certain points that need to be made.

It is to be welcomed that, albeit in a somewhat confused manner (no, however yes), the Commission has recognised that purchasing obligations which are short-term or easy to terminate probably do not have foreclosure effects and that for this to occur a significant volume of sales must be affected (§ 149). However, the Commission maintains a kind of presumption of illegality as regards single branding obligations based on the degree of foreclosure. Such a presumption is incorrect if we take into account the following factors:

i) market foreclosure is not an end in itself, but rather a means to an end. The end is damage to competition (price and quantities). In markets which experience rapid technological change exclusionary effects resulting from exclusive supply obligations are of lesser importance.

ii) Single branding produces pro-competitive effects (recovery of specific investments, avoids free riding, etc)

iii) Single branding is a type of competition for the market (the client) and limiting the dominant firm may prejudice clients (price increases, reduced quality, etc)

The Commission’s explanation is excessively case-by-case oriented. It has not set out the underlying logic on which its assessment in this area should be based. It could also have clarified a series of specific points, namely the following:

· The duration of the reference period for the purposes of calculating the rebate applicable to a given client. The Commission says nothing on this point, when the Discussion Paper perhaps provided it with an opportunity to clarify or establish criteria concerning the time period which could be considered, in principle, to be excessive for the purposes of the said calculation. In Michelin I, the ECJ appeared to consider a period of one year to be ‘relatively long’
.

Thereafter, in Michelin II the CFI stated that, contrary to the Commission’s views, the Community courts have never considered that a reference period cannot exceed three months on the grounds that this is ‘relatively long’ for the purposes of determining the loyalty effect, although it has recognised that the longer the reference period, the greater will be this effect
.
In the light of the above, the Commission does not seem very interested in establishing clear criteria that would give legal certainty to undertakings on this point; probably, it wishes to avoid being bound by fixing a specific period, leaving the final determination of the effect of the reference period to the assessment of the specific case. On the other hand, this approach could be seen as contributing to giving firms more freedom to the extent that other aspects of the rebate system do not fall foul of the Commission’s decision-making practice and the case law of the Community courts.

· Quantitative rebates and loyalty rebates. In general, the Discussion Paper appears to place more importance on the effects than the form of possible types of abuse. However, with respect to discounts, while it does focus on their specific potential effects, it also takes into account their form. Thus, it will be easier to justify the possible beneficial effects of discounts that take the form of quantitative rebates.

The Discussion Paper therefore only goes halfway in its attempts to clarify whether or not such practices are legitimate or, at the very least, it further increases the problems in assessing them in practice.

With regard, in particular, to those aspects concerning rebates, we would propose that a rebate whose clear effect is to reduce prices for the final consumer should be presumed to be legal, regardless of its form – conditional, unconditional, percentage of purchases, individualised or general targets - and leaving aside considerations concerning predatory pricing. The burden of proof would be reversed, so that it would be for the Commission to show illegality, but this ‘safe harbour’ would only be enjoyed by those rebates for retailers where it was certain that practically all the benefits would be passed on to consumers in the form of lower prices or any other benefit, such as improved quality. The recognition that a rebate or single branding obligation can have either pro- or anti-competitive effects (§ 138) means that a plausible price reduction vis-à-vis the final consumer is an effect which should first be protected before the question of anticompetitive effect is addressed. This approach would also be consistent with the Commission’s stated position on predatory pricing.

The Commission should at least establish a type of ‘safe harbour’, in other words circumstances where a rebate system practised by an undertaking enjoying a dominant position would never constitute an abuse (for example, rebates applied for short periods of time, rebates on incremental sales, and those whose amount is below a given threshold).

The Commission might also want to refer expressly to the situation faced by undertakings in a dominant position which compete in the market with firms that, although having a lower market share, have the same financial power and, therefore, the capacity to put into practice aggressive rebate policies. In such situations, the obligations of the firm in a dominant position with respect to discounts must be qualified (for example, by allowing them to match competitors’ offers, despite the fact that such conduct may result in different and discriminatory treatment of clients). 

When weighing up the legality of a given type of rebate, the Commission should take into account the market power of clients. These clients, who are normally strategic because they are the ones with the largest volume of business for suppliers, have sufficient negotiating power to impose on the supplier their preferred commercial supply conditions. What can a dominant company do when a client with buyer power demands substantial rebates?

The Commission should also take into account the fact that certain clients want to be supplied by one supplier rather than by various. For this reason, they organise specific tenders to cover the totality of their demand. Here, the difference between the contestable and the non-contestable part of a client’s demand is irrelevant, and the method set out by the Commission in paragraphs 154 et seq to determine whether or not conduct is abusive is not appropriate. What can a dominant company do in this situation? Refuse to supply exclusively a given client?

Last, the Commission should analyse possible changes in clients’ purchasing patterns, or a possible increase in demand, when evaluating the foreclosure effect of a given rebate or single branding policy. A more dynamic approach is needed in order to take into account, for example, the competitive pressure brought to bear on a firm in a dominant position from neighbouring markets.

Comments on specific paragraphs

Paragraphs 136-137: In paragraph 136, the Commission refers to the ‘rebates offered in general from a list price, on an individual order of the buyer’. In paragraph 137, when defining unconditional rebates, it defines them as those ‘granted for every purchase of a particular customer, independently of their purchasing behaviour’. The difference between the two types of rebates is unclear. In fact, the Commission seems to be referring to the same type of rebate with different words. In the first case, it appears that the Commission is referring to non-aggregated rebates that are applied order by order, although they can be conditioned by the purchasing behaviour of the client. For example, if a 50% rebate is conditioned to a specific volume [x], but each order will be treated separately. In the second case, however, the Commission refers to rebates that do not depend on the purchasing behaviour of clients (for example volume, growth, etc) but rather on other questions (for example, client categories regardless of its purchase volume, growth, etc). In any event, this point requires clarification.

Paragraph 137: Footnote 85 states that an unconditional rebate exists if this applies to a given group of clients compared to others (if it were applied to all clients without distinction, this would be a ‘general price decrease’). Accordingly, it appears that the concept of rebate requires there to be an element of discrimination or differentiation between clients. This being the case, the last sentence of paragraph 137, which states that an unconditional rebate policy does not necessarily produce differences in prices between purchasers, does not make much sense. This sentence seems instead to refer to the conditional rebates mentioned in the previous sentence, which starts ‘These conditional rebates…’. In short, a rebates policy necessarily involves differentiation between clients, without which the policy is simply one of price-setting.

Paragraph 138: The efficiencies of a rebate system operated by a company in a dominant position should not be analysed as a defence to a prior presumption of the existence of an abuse. In fact, the Commission should take as its starting point the positive effects of rebates, which in general mean lower prices and, therefore, benefits for consumers (in line with the Commission’s comments in, for example, paragraphs 94 and 95 with respect to predatory pricing). The positive and negative effects of rebates policies should be examined at the same time, in an attempt to strike a balance, without there being any presumptions of illegality.

Paragraph 140: The last sentence could be interpreted as meaning that discrimination between clients will not produce negative effects on competition except where this is the result of the dominant firm’s policy to exclude competitors. According to this paragraph, ‘secondary line pricing policies’ should not, therefore, be considered to be abusive except if they are the result of an exclusionary policy on an upstream market. If the Commission’s new approach is to concentrate on effects rather than intention, we would suggest replacing the term ‘intent’ in the third line of paragraph 140 with the term ‘capability’.

Paragraph 141: The Commission states that exclusionary rebates can be differentiated from exploitative rebates in that with the latter, higher prices are charged to clients who are prepared to pay the higher price and cannot switch to another supplier, whereas with the former higher prices are charged to clients who can change and are prepared to switch. This is not correct: normally lower prices are offered to clients who threaten to switch, in order to gain their loyalty. Once again, this paragraph reveals the Commission’s generally negative opinion of rebates. Rebates do not, in principle, mean higher prices but rather reduced prices for certain clients. These reduced prices reflect the existence of competition and they should only be questioned if they do not come about because of competition on the merits. We also propose eliminating the reference to intention contained in this paragraph (‘To the extent that the discrimination has the intention…’). Finally, we do not understand the reference to infra-personal; we imagine that it must be a typographical mistake, and that the Commission meant ‘intra-personal’.

Paragraph 144: According to the last paragraph of this sentence, the Commission will also take into account the possibility that future competitors will ‘curb and counter the fidelity enhancing potential’ of rebates or single branding agreements of the dominant undertaking. This is to be welcomed. However, this issue is not mentioned again in subsequent sections.

Paragraph 145: The idea that the anticompetitive nature of a given rebate or single branding policy will depend on the ‘tied market share’ (the market share tied through single branding agreements or a loyalty discount policy) is to be welcomed. We take the view that the Commission should state clearly that it will not investigate loyalty rebate policies applied by dominant companies when these refer to a small part of their clients, except where it is detected that the policy in question is being applied in a selective manner in order to foreclose the market to a competitor. It is worth reiterating that the importance of such conduct is not the fact that dominant companies direct their efforts on those clients most sensitive to competition, which is nothing more than a normal reaction to the increase in competitive pressure, but rather their capacity to produce foreclosure effects. Therefore, it would not be enough for the Commission simply to verify that the rebates apply only to those clients who, in principle, would be best placed to respond to the offers of alternative suppliers. In addition, it must establish that these are loyalty rebates capable of producing foreclosure effects. The Commission could also expressly state that single branding systems and rebate policies applied by dominant companies are not abusive per se. The Commission’s declarations contradict the content of the guidelines on vertical agreements, which provide that ‘[d]ominant companies may not impose non-compete obligations on their buyers unless they can objectively justify such commercial practice within the context of Article 82.’

In addition, determining the specific percentage threshold (5, 10, 20, 30 % of the market?) at which a rebate or single branding policy is to be considered abusive might also generate some problems. The Commission should specify exactly what it means by ‘a good part’ of the purchasers and establish a threshold below which exclusionary effects will, in principle, not be deemed to arise (except if the existence of selective rebates with foreclosure effects is proved) and above which there will be no presumption of illegality, but where further assessment of the situation may prove necessary.

Paragraph 146: This paragraph may need to be revised to include cases of private bidding and tenders, where the client requests suppliers to make offers to cover the whole of its needs and the different suppliers compete for the client’s whole demand. In these cases, although the competition that arises is not competition ‘on equal terms for all customers’, but only in relation to some of them, the rebates offered should be considered as unlikely to have a loyalty-inducing effect.

Single branding obligations and the English clause

Paragraph 148: By stating that single branding obligations can produce anti-competitive effects even when only a small market share is affected, the Commission contradicts its statement in paragraph 145, where it argues that, for small market shares, anticompetitive effects will only occur when single branding is applied in a selective manner. In paragraph 148, however, the Commission refers to the potential application of a per se rule, when stating that ‘single branding obligations, because they require the buyer to purchase all or a significant part of its requirement from the dominant supplier, have by their nature the capability to foreclose’.

Paragraph 149: The Commission notes that even single branding obligations applied to a substantial part of the demand may not be abusive when the duration of the obligation is short or where the agreement can be ended at any time on the giving of short notice. However, in footnote 94 the Commission contradicts this statement, pointing out that this does not normally happen when the undertaking holds a dominant position. Again, we would urge the Commission to define what it means by terms like ‘a good part of its buyers’, ‘the degree of dominance’ and ‘a short duration’. We do not agree with the argument that the amount of harm caused by the rebate depends on a firm’s degree of dominance, since this – expressed  as a market share – is not a vital factor when determining whether or not a dominant position exists (paragraph 32). From an economic point of view, economic independence exists or it does not – there is no middle ground. In order to be consistent - and also because a firm could have a very high market share but at the same time it might not have strategic clients or the incidence of the rebate (see paragraph 145) might have nothing to do with the market share - we propose removing the reference to ‘degree of dominance’. The Commission should also clarify what exactly is meant by a ‘must-stock item’ and the scope thereof.

Paragraph 150: The Commission is firmly against so-called ‘English clauses’, but the effect of the improvement in the transparency of price information – the paradigm of perfect competition – and the incentive that this has for the most aggressive forms of price competition must allow some possibility for their application, while limiting as far as possible their inherent restrictive effects on competition. We believe that it would be possible to have an English clause that did not allow the alternative supplier to be identified, that would be a prerogative afforded to the client (rather than being an obligation), or that would oblige the client to notify to the alternative supplier that it had accepted the offer of another company, after exercising its contractual power allowing it to do so. This would allow the situation to be monitored (and complaints to be subsequently made if there was evidence regarding its illegal nature). At the same time, it would remove the incentive for a dominant undertaking who had won a client through the application of an English clause to behave anticompetitively. This is obviously without taking into account predatory pricing considerations.

Conditional rebate systems

On all purchases

Paragraph 152: The statement here is attractive, but is there any economic method which makes it possible to determine the point at which a client would be prepared to purchase from competitors rather than from the dominant undertaking? Further, the assumption that a client always wishes to obtain part of its supplies from the dominant firm and the rest from competitors is not always true (for example, some clients prefer an exclusive supply agreement). Does the Commission assert here that only in those cases where purchasers acquire the majority of their needs from a dominant operator will rebates have a loyalty-inducing effect? In other words, if the product in question is not, for example, a must-stock item, will there be no loyalty effect despite the fact that a dominant position exists? What proportion of the purchasers from the dominant company must be in this situation? Would it be enough if, for example, if 50% of its purchasers considered that the dominant company is an unavoidable trading partner for the latter’s rebates system to be considered to have loyalty-inducing effects?

Moreover, the most fundamental problem in the assessment of this system involves determining the objective applicable in each case. Could some type of threshold be set by the Commission? (For example, provided that the threshold represents less than 80% of the client’s needs, there will not be a loyalty effect).

Paragraph 153: Does an economic model exist which can be used to determine the inelastic or non-contestable part of each purchaser’s demand, compared to the elastic or contestable part?

Paragraph 154: We do not understand the logic of using ATC as a threshold which, if reached, will determine whether a rebates policy is abusive or not.  Why is the predatory pricing test embodied in Akzo not used? In addition, applying the method set out by the Commission would make it necessary to determine first what is the ‘commercially viable amount’ that a competitor of the dominant undertaking can sell. How is this determined? The impression here is that the Commission’s aim is to carry out a similar analysis to that regarding predatory prices, and therefore it uses the ATC as per paragraphs 111-2, although in this case other additional elements should be available in order to be able to conclude that the rebates form part of a plan to eliminate a competitor (such elements should include the possibility of the dominant undertaking recovering the losses suffered by increasing price once a competitor is eliminated without this increase attracting new market entrants, as the Commission appears to indicate in paragraph 144). Yet, the Commission fails to refer expressly to the analysis used to assess the existence of predatory prices although it does refer to this analysis in relation to incremental rebates in paragraph 168. We do not understand why the analysis should be different in the two cases. Nor do we understand the last sentence of this paragraph, which reads, ‘[t]he customer may not derive a direct benefit from the rebate system as the rebate may only bring the average price down to the level existing without the rebate system.’

Paragraphs 155-7: The methodology used is, to say the least, hard to follow. Perhaps economists can understand it. The method of calculation is very complicated, and it will be very hard for dominant undertakings to apply it when designing their rebate systems. 

Paragraph 158: The presumption established in the last sentence of this paragraph regarding the loyalty effect of rebates that are conditional on the fulfilment of certain individualised volume targets clashes with the Commission’s economic approach and the declaration that there is no abusive behaviour per se. Does the last sentence of this paragraph mean that with respect to rebates for individualised targets there is a reversal of the burden of proof so that it is for the firm in question to show that the rebate system applied does not amount to a fidelity rebates system?

Paragraph 159: We agree with the Commission that a system of rebates for standardised volume targets is unlikely to be considered abusive, even when the rebate applies in a retroactive manner from the first unit. Nevertheless, there are doubts about whether this approach is compatible with the position of the ECJ and the CFI in Michelin II.

Paragraph 160: The Commission should specify the extent to which the reference period and transparency are relevant criteria for assessing rebate systems applied by a dominant firm. Would a rebate system for individualised targets below ATC deemed to be in line with Article 82 if the reference period was, for example, one month? Would a system of standardised target rebates be contrary to Article 82, however, if the reference period was one year?

Paragraph 161: This paragraph conflicts with the CFI’s case law. In Michelin II, the CFI found that the duration of the period over which the rebate is calculated is important to determine the loyalty effect of the rebate. This paragraph also appears to contradict paragraphs 146 and 152. If the dominant firm is not an unavoidable trading partner, at least with regards to part of the purchaser’s needs, the rebates offered by that company would not have a loyalty-inducing effect, regardless of their duration.

Paragraph 162: The list provided herein is to be welcomed, especially (d) which requires that a substantial part of demand be affected. The use of the word ‘and’ at the end of each point suggests that the Commission’s proposal is that all conditions must be satisfied for an abusive rebates policy to exist.

Paragraph 163: It would be useful if the Commission defined a threshold below which it considers that the targets have been set at a low level compared to a client’s total purchases. Could it be said that if the threshold does not represent more than 80% (or 50%) of a client’s total purchases it is unlikely that a foreclosure effect exists?

Paragraph 164: If it is already difficult to calculate the cost structure of the firm in question, it will be even more difficult to calculate the cost structure of other apparently efficient competitors.

Further, it is likely that paragraph 164 will become the general rule, given the impossibility of calculating the ‘commercially viable share’ and the ‘required share’, and the difficulty of applying the test laid down by the Commission. It is very likely that the Commission will end up doing what it already does, that is, focus on observing the behaviour of the undertakings in the market (changes in their market shares, loss of clients, etc) in order to decide whether or not the behaviour of the undertaking in a dominant position is abusive.

Paragraph 165: We do not see what type of non-replicable advantages can prevent a new entrant from improving the conditions of competition in a given market. We do not know whether this refers to some type of economies of scale or scope, or some type of cost structure which cannot be achieved by the new entrant. Our view, therefore, is that if this exception is not explained more fully it should be eliminated, since it would be subsumed within the general analysis regarding the ‘as efficient’ competitor test.

On incremental purchases above the threshold

Paragraph 168: The use of ATC as a differentiating criterion appears to be a random choice. In addition, the calculation of ATC is complicated. It would seem appropriate that the Commission only consider that a price reduction (a rebate) is abusive if it amounted to predatory pricing.  In this case, is the reference period used relevant?

In return for the supply of a service by the buyer

Paragraph 170: The presumption of legality is to be welcomed. Perhaps the Commission could have pointed out that such rebates may be abusive if applied in a selective or discriminatory fashion, camouflaging payments to clients in return for their loyalty. The reference to “hidden” payments may be inferred from the last sentence of the paragraph. In any event, if payments are camouflaged or hidden, they are no longer payments for services. We do not share the Commission’s view that these discounts are ‘conditional rebates’, meaning those that depend upon the purchasing behaviour of the client since, in reality, these rebates depend exclusively on whether or not the client provides the agreed service, irrespective of the volume of purchases made. The impression is that rebates applied in exchange for the provision of a service by the purchaser are in fact unconditional rebates (which are referred to in paragraph 171). Further, they should not be limited to examples of services with a marked financial nature or related to prompt payment. There are markets where the relationship between the supplier and client changes from being a mere transaction-based relationship to one that is more integrated in terms of commercial cooperation or partnership, sales promotion or the carrying out of market studies. This means that other types of service can exist that clients can provide (which can even be sources of cost savings for the supplier, if the market price is higher) and that can be paid for to the client-partner without them being considered illegal rebates. In short, section 7.2.3. should be be-linked from the cases dealing with conditional rebates, and include the possibility that a supplier in a dominant position can remunerate the client (in the context of a supply relationship) without it being considered as an illegal rebate if it is genuinely a payment for the provision of services.

Efficiencies

Paragraph 172: The efficiencies of a rebate system should not be analysed as a defence to a prior presumption of the existence of an abuse. The positive and negative effects of the rebates policy should be analysed simultaneously, in an attempt to find a balance, without there being any presumptions of illegality to overcome.

Paragraph 173: This paragraph appears to refer to volume rebates. It is perhaps excessive to require dominant firms to substantiate (through their accounting systems) the fact that that the rebate is directly related to cost savings derived from a higher purchase volume.

Paragraph 174: This efficiency will be very difficult for the dominant company to substantiate, since it would have to provide evidence regarding the pricing policies of a third party (the client).

Paragraph 175: We agree with the Commission that undertakings in a dominant position should be allowed to enter into exclusive supply agreements in order to recover the investment made with a given client.

Paragraph 176: We believe that the Commission is unduly strict in ruling out the possibility that a dominant firm can ‘meet competition’ through single branding obligations. This means that it cannot react to a single branding policy instigated by its competitors and designed to take away its clients. The application of the meeting competition defence in cases of loyalty rebates below ATC but above AAC should be further developed. Would it be sufficient to show that the company has acted in good faith?

Tying and Bundling

At the beginning of its analysis of tying and bundling, the Commission admits that these are common practices that do not normally have anticompetitive effects (§ 178). It goes on to state that they allow undertakings, whether or not in a dominant position, to supply better products to their clients and, in some cases, on better financial terms. The Commission also recognises that these practices are a ‘fundamental part of many economic activities’ that allow ‘significant savings in production, distribution and transaction costs’ and at times lead to improved product quality. This shows a willingness to move towards a more economics-based approach, and away from the traditional analysis consisting in considering such practices, when carried out by dominant firms, as being abusive per se.

The first objection which can be made of the Commission’s analysis of these practices is that it treats the separate demand for the two products as being of fundamental importance in determining whether there are two different products. In paragraph 185 of the Discussion Paper, the Commission states that ‘[w]hat can be considered as distinct products is determined by the demand of the customers. Two products are distinct if, in the absence of tying or bundling, from the customers’ perspective, the products are or would be purchased separately.’ It is a mistake to place so much emphasis on the separate demand for each product, while ignoring the possibility – which undoubtedly exists – that a demand for the products ‘as tied’ exists. In other words, the Commission should take on board the fact that faced with the possibility of acquiring the products separately or jointly, there will be those who prefer the latter. This would allow it to determine whether the commercial strategy was due, inter alia, to the needs of certain clients in a given market, and such demand undoubtedly deserves to be taken into account. Further, the emergence of efficient forms of tying and bundling which could encourage innovations and the development of new improved products could be obstructed by any analysis that only examines the existence of demand for the tied product.

In paragraph 195, the Commission states that when competitors of the dominant firm also sell bundled products, the situation is one of ‘bundle competing against bundle’ and the pertinent question will then be to determine whether the price of the bundled goods is predatory. Without doubt, a bundling practice may have much in common with predatory pricing practices and the former should, therefore, be analysed in accordance with the parameters established for predatory pricing. However, it is surprising that the Commission has not taken its reasoning to its logical conclusion: in a situation where various competitors carry out bundling practices this is effectively a ‘bundle competing against bundle’ situation; we are therefore dealing with a new type of supply. In other words, the fact that various operators compete by offering two or more bundled products means that this is a common commercial practice and that, in certain circumstances, it is a different, improved offer, that responds to a specific type of demand.

In this context, the fact that various operators are able to offer both products jointly indicates that the restrictive effects – market foreclosure, obstructing entry into the tied market, consolidating the dominant position or extending this to a neighbouring market – are reduced to the extent that the dominant firm’s competitors are able to react effectively to the latter’s behaviour.

In line with the above, in paragraph 197 the Commission states that if other companies carry out tying practices this may contribute to a foreclosure effect, making market entry more complex. The reverse, however, is actually true - if various operators offer tied products in the same market this could also be interpreted as proof of the existence of differentiated supply, which aims to meet the needs of a particular type of demand, that of jointly acquired products.

The conclusion that should be reached is not the existence of a network effect which would limit competition in a given market, but rather the existence of effective competition between operators who offer a new product, composed of two tied or bundled products. In other words, both the separate and the joint supply of the two products would co-exist.

Refusal to Deal

1. General assessment

The paucity of the Commission’s analysis of what is perhaps the best example of an exclusionary abuse is inadequate. It has overlooked a series of important points that require clarification.

The Commission begins by stating that, in general, operators - including those that hold a dominant position - have the right to determine with whom they contract. Applying this principle, the case law on both sides of the Atlantic has consistently emphasised that antitrust law should only impinge on refusal-to-deal situations in ‘exceptional circumstances’.

The Discussion Paper should have at least attempted to define what exactly is meant by exceptional circumstances, either in the light of experience and the case law or by describing the economic approach which allows an ex ante analysis. The Commission should have drawn up clear and effective rules that can to some extent be determined beforehand instead of settling for an economic evaluation ‘after the fact’.

In short, the Commission has failed to take full advantage of the opportunity presented to it in preparing the Discussion Paper, leaving unsatisfied the calls for greater predictability and legal certainty when applying this concept.

The Commission’s scant treatment of this type of abuse reflects its lack of interest in this area. The first sign of this can be seen in paragraph 208 where it excludes refusal to supply clients from its analysis on the grounds that this practice normally aims to achieve results such as tying or single branding and as such it should be analysed under the analytical framework established for these concepts. We cannot agree with this approach.

The Commission could have argued that the Discussion Paper deals with exclusionary abuses and that refusals to deal relate more to exploitation (when the aim is to use a punishment or threat to ensure that clients behave in a given way). Yet it did not use this argument and instead stated that these practices have exclusionary effects ‘not aimed at excluding the buyer but rather a competitor’.

US case law has favoured requiring the existence of a downstream market affected by the refusal to deal. In the EU, this requirement was also referred to in Magill, although its scope was broadened by the judgment in IMS (which allowed the existence of hypothetical or potential markets). The wording of the IMS judgment leaves room for doubt as to whether the reference is to markets per se or, where appropriate, to production stages where ‘inputs’ from a previous stage are required
.
Despite only referring to markets, the Discussion Paper contains certain ambiguities where a clearer approach would have been appreciated. That said, our view is that the Commission is right in not requiring the dominant firm to be present in the relevant downstream market (§ 212), in recognising that a refusal to deal with effects in this market could be destined to protect the position of the dominant firm in the upstream market (although this statement is later qualified, when the Commission points out that the case law has at times been ambiguous on this point)
.
The Commission takes a more severe line regarding cases involving the termination of a previous supply relationship, in not requiring the additional element of indispensability. This is based on the rebuttable presumption that the relationship will be pro-competitive when at a given moment the dominant firm has decided to enter into a contractual relationship and its clients have made investments in the light of this fact.

This approach is open to question. The task of competition law is not to ensure that firms have lasting sources of supply or to induce operators to trust each other. Firms must not be forced to remain in an unprofitable relationship. Foregoing the indispensability requirement once the supply relationship is established would allow Article 82 to be relied on even in those cases where it would not apply with regard to an initial refusal to supply. In such a situation, one would expect dominant firms to be less willing to guarantee initial access voluntarily if this binds them to long-term supply agreement.

While it is true that when the rupture is abrupt then, in addition to the effects of termination, there will be a marked short-term negative effect this should not, it is submitted, lead to a more severe test being introduced, above all when the problem of being in a captive market situation is already sufficiently covered by the law on vertical restraints. In any event, if an abuse is said to be committed by an abrupt termination of a contract, the specific effects of this will no doubt increase possible heads of damages.

The Discussion Paper also states that abuse will only exist when termination is capable of having a negative effect on competition in the downstream market. The Commission’s view is that termination could have insignificant effects on competition, citing the example of the situation where various competitors exist in the downstream market and the dominant firm which terminates the relationship is not active in this market, unless the exclusion could lead to collusion.

We consider that this argument (§ 222) qualifies the Commission’s statements in paragraph 212 that it is not necessary for the dominant firm to be present in the secondary market. In such a situation, far from expelling competitors from the market or facilitating downstream collusion, it could reduce new operators’ incentives to enter the market, or even have an effect on the upstream market.

In assessing indispensability in cases of initial refusal, the Discussion Paper establishes that this will not exist when (i) there are actual or potential substitutes; and (ii) it is legally or economically viable for other firms to produce an alternative themselves. More detail on this point would be appreciate. No explanation is given of how the concept of potential substitutes is to be understood. Further, with respect to the creation of an alternative it is not clear whether individual production capacity should be taken into account or whether the important factor is the collective capacity of different competitors. Paragraph 230 could have been written by IMS and Microsoft. It declares that indispensability with respect to industrial property rights will exist when the protected product has become the market standard or where interoperability with such a product is necessary in order for a company to enter or remain in a market.

Given the very nature of industrial property rights, we believe that the Discussion Paper should include, in line with IMS, one element: the refusal to deal must prevent a market from developing to the detriment of consumers, and this occurs when the aim is to supply a market with new goods and services for which a potential demand exists.

Nevertheless, in IMS a series of additional requirements were laid down, including the fact that the refusal to deal reserves to the holder of the industrial property right a market by eliminating all competition therein. The Discussion Paper only mentions this circumstance as a particular case of a refusal to provide the information for interoperability and leaves the question open of whether its application should be confined to such situations. The Commission has only found abuse to exist in two cases related to intellectual property rights
. In both cases there was a reprehensible strategy of trying to eliminate competition. Perhaps the role of subjective elements in such cases should also be clarified.

Secondary Markets

The Commission gives a brief, very limited and incomplete introduction as regards the definition of market, dominance, abuse and possible efficiencies in secondary markets. 

In keeping with the arguments made in the section concerning the definition of market, the Discussion Paper criticizes the traditional mechanisms for defining markets - such as the SSNIP test - with respect to the definition of secondary markets. It claims that in most cases its application will lead to the secondary product market being defined as the relevant market, since they are normally markets reserved to the supplier of the main product through patents, know-how or other means, and where the latter will, therefore, hold a dominant position.

The Commission is consistent with its decisions and the case law
 in establishing that the relevant market will be that of the secondary product. It also includes the approach taken in its most recent decisions
, indicating that although there are two different markets, these must be analysed together. The Commission defines relevant market as that of secondary products but in order to determine the situation of dominance it refers to the position of the supplier and the features of the primary product market.

In our opinion, the Commission should first develop more clearly the idea implicit in the Discussion Paper that secondary markets are very varied and must be analysed in the light of the particular circumstances of each case. Hence, instead of ruling out market definitions other than those of the secondary product in the market definition section, we believe the Discussion paper should differentiate relevant markets according to their specific characteristics. This would be more satisfactory than leaving the treatment of this issue to the section on the dominant position and specifying that, although the secondary product market would be the relevant market in certain cases, the main product market must also be assessed.

In this regard, it would be welcomed if the Commission accepted that in some specific cases the product market could be composed of the main product plus the spare parts or secondary products (the so-called ‘systems’ market). By contrast, in other markets primary and secondary products will form distinct markets.

The systems market would be composed of systems of similar products, for example, knifes and their spare parts, and all suppliers of the ‘system’ would form part of the market. In such cases, the market share could give guidance in determining the position of a given operator in the market.

This market definition will be appropriate in markets with certain characteristics, which the Commission refers to in a somewhat unsystematic manner. It would be very helpful to have a list of the characteristics that such markets normally have.

� See the report prepared by the EAGCP, An economic approach to Article 82, July 2005, available on DG COMP’s website at � HYPERLINK "http://www.europa.eu.int/comm/competition/publications/studies/eagcp_july_21_05.pdf" ��http://www.europa.eu.int/comm/competition/publications/studies/eagcp_july_21_05.pdf� 


� Case COMP/C-3/37.792 Microsoft, Commission Decision of 24 March 2004. It should be pointed out that in referring to Microsoft, we are referring to the Commission’s methodology in that Decision when analysing the existence of a dominant position, without evaluating whether or not the analysis was correct from a substantive point of view.


� See Office of Fair Trading, Assessment of Market Power, December 2004 §§ 6.5-6-6.


� And that are therefore simply the result of ‘a superior skill, foresight and industry’, as it was put in the US judgment United States v Aluminium Co. of America, 148 F. 2d 416 (1945).


� See Bolton et al, Predatory Pricing: Strategic Theory and Legal Policy, The Georgetown Law Journal 1996.


� Case C-322/81 Michelin v Commission, judgment of 9 November 1983, § 81 ‘the discount system in question was based on an annual reference period. However, any system under which discounts are granted according to the quantities sold during a relatively long reference period has the inherent effect, at the end of that period, of increasing pressure on the buyer to reach the purchase figure needed to obtain the discount or to avoid suffering the expected loss for the entire period . In this case the variations in the rate of discount over a year as a result of one last order, even a small one, affected the dealer’s margin of profit on the whole year’s sales of Michelin heavy-vehicle tyres. In such circumstances, even quite slight variations might put dealers under appreciable pressure.’ [Emphasis added]


� Case T-203/01 Michelin v Commission, judgment of 30 September 2003, § 85-8 ‘Admittedly, contrary to what the contested decision suggests, (recital 216), the Court of Justice did not expressly hold that the reference period could not exceed three months. However, it cannot be denied that the loyalty-inducing nature of a system of discounts calculated on total turnover achieved increases in proportion to the length of the reference period. […] The incentive to purchase created by a quantity rebate system is therefore much greater where the discounts are calculated on total turnover achieved during a certain period than where they are calculated only tranche by tranche. The longer the reference period, the more loyalty-inducing the quantity rebate system.’ [Emphasis added]


� ECJ  Case C-418/01 IMS/NDC [2004] § 45, where the Court warns that ‘it is determinative that two different stages of productions may be identified and that they are interconnected, inasmuch as the upstream product is indispensable for the supply of the downstream product.’


� CFI Case T-471/93 Tiercé Ladbroke/Commission [1995] §§ 123, 129-30 and the Opinion of AG Jacobs in Case C-7/07 Oscar Bronner/Mediaprint [1998] where he states that ‘[i]t seems to me that intervention of that kind, whether understood as an application of the essential facilities doctrine or, more traditionally, as a response to a refusal to supply goods or services, can be justified in terms of competition policy only in cases in which the dominant undertaking has a genuine stranglehold on the related market.’


� Commission Decision COMP/37005 NDC/IMS [2002]; Commission Decision COMP/31851 Magill TV Guide/ITP [1988].


� Case 22/78 Hugin v Commission [1979] ECR 1869; Case 53/92 P Hilti AG v Commission [1994] ECR I-667; and Case T-83/91 Tetra Pak v Commission [1994] ECR II-755; Case 238/87 Volvo v Eric Veng [1988] ECR 6211; and Case 53/87 CICRA v Régie Nacionale des Usines Renault [1988] ECR 6039.


� See Commission Decisions Pelican/Kyocera and Info-Lab/Ricoh.
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